
Introduced by the Council President at the request of the Office of General Counsel:

ORDINANCE 2017-396
AN ORDINANCE AMENDING Chapter 656 (ZONING CODE), Part 12 (Landscape and Tree Protection Regulations), Subpart B (Tree Protection), Sections 656.1206 (Permit procedure and criteria for tree removal, relocation and replacement of protected trees) and 656.1208 (Enforcement; violations and penalties; stopping work, correction of violation), ordinance code, to AMEND THE ENFORCEMENT PROCESS FOR VIOLATIONS OF Chapter 656 (ZONING CODE), PART 12 (Landscape and Tree Protection Regulations); PROVIDING AN EFFECTIVE DATE.

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Amending Chapter 656 (Zoning Code), Ordinance Code. Chapter 656 (Zoning Code), Sections 656.1206 (Permit procedure and criteria for tree removal, relocation and replacement of protected trees), and  656.1208 (Enforcement; violations and penalties; stopping work, correction of violation), Ordinance Code, is hereby amended to read as follows:
Chapter 656 - ZONING CODE 
* * *
PART 12. – LANDSCAPE AND TREE PROTECTION REGULATIONS
* * *
SUBART B. – TREE PROTECTION
* * *
Sec. 656.1206. - Permit procedure and criteria for tree removal, relocation and replacement of protected trees.
* * *
 (c)
The Chief may promulgate rules and regulations for the uniform application, enforcement and implementation of this Part. Additionally, the Chief may establish a process whereby development may proceed prior to final landscape plan approval through the use of an irrevocable, evergreen letter of credit in a form acceptable to the Office of General Counsel. 

(d)
Any person, organization, society, association, corporation or agent thereof who intends to trim, prune, cut, disturb roots, or to destroy or remove any tree from a public easement, public property or right-of-way shall obtain a permit from the Chief. All work shall be conducted in strict accordance with the National Arborist Association Pruning Standards for Shade Trees, the American National Standards for Tree Care Operations (ANSI #Z133.1), and any additional conditions of such permit. 

(ed)
Any department or division of the City of Jacksonville, any independent authority or agency of the City of Jacksonville, and any provider or utility service may obtain an annual permit to trim or remove trees for maintenance purposes, for the installation of new facilities, or to maintain proper clearance on existing facilities upon the submission of an operational manual, procedures and/or standards for such work within the service area of the utility, which manual, procedures and/or standards shall be subject to the review and approval of the Chief. A separate annual permit shall be obtained for areas designated as scenic and historic corridors established pursuant to Section 656.1219, which permit shall include the procedures, standards and conditions imposed by council, if any, in the ordinance designating the corridor. All work shall be conducted in strict accordance with the permit; provided, however, that the requirements of this Section shall not restrict in any manner whatsoever or prohibit any provider of utility service from taking any action to trim or remove trees which is reasonably required in order to restore utility service. The permit holder shall make every reasonable effort to minimize the impact on the environment, including consideration of alternatives for the provision of service. 

(fe)
The approval, conditional approval or denial by the Building Inspection Division of an application for a tree removal permit, as required by this Section, shall be based on the following criteria: 

* * *
 (gf)
Any relocation of trees in compliance with this Subpart shall be performed in accordance with accepted industry practices, including watering to insure survival of transplanted stock.

 (hg)
Protected trees identified for removal on the site clearing or tree removal permit application shall be replaced with new planted trees, unprotected trees or transplanted trees. Protected live oaks (quercus virginiana) removed shall be replaced only with live oaks. The total caliper inches of replacement live oaks shall equal the total caliper inches of protected live oaks removed; for other removed protected trees, the total caliper inches of replacement trees shall equal one-third the total caliper inches removed., unless otherwise approved by the Chief A waiver of this replacement requirement may be approved by the Chief if the tree removal was for the purpose of removing dead, diseased, dying or trees of similar condition or for trees whose roots are causing severe damage, as determined in the sole discretion of the Chief, to an adjacent structure.  No waiver shall be allowed for the removal of any tree whose continued existence was necessary for compliance with the City’s Landscape Code, for receiving credit for conservation mitigation, or for any tree which was planted as part of a mitigation requirement.  The total caliper inches for replacement of exceptional specimen trees shall equal the total caliper inches of exceptional specimen trees removed pursuant to Section 656.1205(d). When there is are more than an average of significant loss of mature tree canopy or two exceptional specimen trees per acre removed on a particular site, the required mitigation may shall be increased by up to twice the minimum caliper of all exceptional specimen trees lost by the Chief in order to compensate for that loss. If multi-trunked trees are used as replacement trees, then the total caliper of the four largest trunks shall equal the replacement caliper. New pPalms may be used only to replace protected palms removed. Replacement species used shall be approved by the Chief. Additionally, the following provisions shall apply:
* * *
 (14)
If the applicant demonstrates to the satisfaction of the Chief that the site cannot accommodate the total number of required replacement trees as a result of insufficient planting area, the applicant shall provide a monetary contribution to the Tree Protection and Related Expenses Trust Fund. The amount of such contribution shall be determined as follows: For every two caliper inches, or fraction thereof, of replacement trees which would otherwise be required, the contribution shall be equal to the retail value of a planted two-inch caliper nursery grown shade tree. The retail value shall be calculated by taking the average of the median current wholesale price, published by North Florida nurseries, for a container grown, and a balled and burlapped two-inch caliper laurel live oak, multiplied by two. The retail value shall be recalculated and adjusted annually on October first.

* * *
Sec. 656.1208. - Enforcement; violations and penalties; stopping work, correction of violation.
(a)
Notice of violations. Whenever the Chief has evidence that a violation of any provision of this Subpart has been or is being committed, he shall issue a written nNotice of Violation or order upon the violator person or persons responsible for the violation, which may include, but not be limited to, the property owner, permit holder, and contractor (if known and if different person(s) or entities) by personal service or certified mail or, if these forms of service are ineffective, by posting a copy in a conspicuous place on the premises where the violation has occurred or is occurring. The notice shall briefly set forth the general nature of the violation and specify the manner and that the violation shall be corrected within 90 days from the date of the Notice of Violation, which may be extended by the Chief for good cause a time within which the violation shall be corrected.
(b)
Stopping work. Whenever, in the opinion of the Chief, by reason of a violation of any provision of this Subpart, the continuance of work is contrary to the public welfare, he shall order, in writing, all further work to be stopped and may require suspension of all work until the violation is corrected.
(c)
Correction of violation. A violation of this Subpart shall be corrected as follows: 

(1)
When there is work done without a permit, the property owner shall By paying the permit fee due the City for the work, which permit fee shall be twice the amount of the regular permit fee specified in Section 320.409(17) 320.409(a)(15) which would have been due had the permit been obtained prior to commencing work, and by replacing the protected trees removed without a permit with new planted trees, unprotected trees or transplanted trees. The total caliper inches of the replacement trees shall equal twice the amount of total caliper inches required to be planted, pursuant to Section 656.1206(h) of the protected trees removed. The property owner shall also submit Aa tree replanting plan showing how the damage caused to the site by the violation will be mitigated shall be subject to the review and approval of the Chief and the trees installed within the time limit stated on the permit. Replacement trees shall meet the requirements of Section 656.1206, except that the minimum caliper of the all replacement trees shall be four inches, and the plan shall meet the requirements of Section 656.1217, to the extent applicable; or 

(2)
When there is no permit, the violator shall By paying the permit fee due the City for the work, which permit fee shall be twice the amount of the regular permit fee specified in Section 320.412 320.408(a)(15), which would have been due had the permit been obtained prior to commencing work, and by making a contribution to the Tree Protection and Related Expenses Trust Fund to compensate for each replacement tree which is not planted. The amount of such contribution shall be determined twice the required amount, pursuant to the formula described in Section 656.1206(h)(10) 656.1206(h)(14); For each subsequent violation by the property owner, the amount of such contribution shall be triple the required amount, pursuant to the formula described in Section 656.1206(h)(14).; For each subsequent violation by the property owner, the amount of such contribution shall be triple the required amount, pursuant to the formula described in Section 656.1206(h)(14).       

(3)
When there has been a permit issued for the proposed work, any property owner who removes more caliper inches than the number of caliper inches approved in their permit as identified in the final landscape inspection is required to pay triple the required amount for those caliper inches that were not permitted pursuant to the formula described in Section 656.1206(h)(14). (34) If the site has been cleared and the trees have been removed from the site so that the Chief is unable to determine with reasonable certainty the number of protected trees removed in violation of this Subpart, the violation shall be corrected by paying a civil fine of up to making a contribution to the Tree Protection and Related Expenses Trust Fund equal to $50,000 per acre, or fraction thereof per each acre, of land cleared, which fine shall be assessed by the Chief. In the event the Chief assesses such a fine, the Chief shall provide the following information in the Notice of Violation, pursuant to subsection (a), to the property owner: the amount of acres presumed to be impacted by the site clearing without a permit, the total fine assessed, and any other information or documents the Chief relied upon to calculate the fine (“preliminary assessment of fine”). The property owner shall have the ability to appeal the preliminary assessment of fine as follows:. The contributions and fines assessed under this subsection shall be payable to the Tax Collector immediately within seven days after assessment. All amounts received by the City pursuant to this subsection shall be deposited into the Tree Protection and Related Expenses Trust Fund established under Section 111.760. No work shall continue on the site until the tree replanting plan has been approved or the contribution or fine has been collected.

(i)
The property owner has the burden of proving the preliminary assessment of fine should be reduced. The property owner shall have 30 days from the receipt of the Notice of Violation to dispute the assessment. The notice of dispute shall be in writing and sent to the Chief via electronic mail and by either hand delivery or certified mail, and contain the following information (if applicable): evidence of the species of trees removed, the total caliper inches removed, the application of any exception or exemption to the trees removed as provided for in this Part, and any other relevant information used to dispute the preliminary assessment of fine. All evidence relied upon to support the dispute, including expert analysis and geographical data, shall also be provided in the notice of dispute.
(ii)
The Chief shall have 30 days to respond to the notice of dispute. The response shall be in writing and shall be sent to the property owner, or his agent, via electronic mail and either hand delivery or certified mail, and shall provide the Final Assessment of Fine based on one of the following determinations: (1) the Chief rejects the basis for the notice of dispute and applies the preliminary assessment of fine as the Final Assessment of Fine; or (2) the Chief accepts all or a portion of the notice of dispute and adjusts the preliminary assessment of the fine, an explanation of the adjustment shall be provided. When the Chief accepts all or a portion of the notice of dispute, the minimum contribution shall be $5000 for each acre plus twice the contribution amount required for those caliper inches that were removed pursuant to the formula described in Section 656.1206(h)(14). 
(iii)
The property owner may appeal the Final Assessment of Fine to the Planning Commission pursuant to the provisions of Section 656.135. For the purposes of this subsection, the use of the term “Director” shall mean “Chief” and “written interpretation” shall mean “Final Assessment of Fine” as such terms are used in Section 656.135.
(iv)
In the event the property owner does not dispute the preliminary assessment of fine within the 30 days as provided for in subparagraph (i), the preliminary assessment of fine shall be the Final Assessment of Fine and shall be deemed the final action of the city and shall be subjected to no further appeal. 
(5)
In the event the contractor responsible for the site clearing in violation of this subpart is different than the property owner, in addition to the penalties listed in subparagraphs (2) and (3), above, the contractor shall also be subject to a civil penalty of $1,000.00 for the first violation, $2,000.00 for the second violation, and $3,000.00 for every subsequent violation. Each parcel where the contractor conducts site clearing work without a permit shall be considered a separate violation.

(6) 
The contribution assessed under this subsection shall be payable to the Tax Collector within seven days after the non-appealable Final Order is issued. All amounts received by the City pursuant to this subsection shall be deposited into the Tree Protection and Related Expenses Trust Fund established under Section 111.760, except that the Building and Inspection Division shall receive up to $1,000 per acre for the enforcement of this subsection. No work shall continue on the site until the tree replanting plan has been approved or the contribution or fine has been collected. 
(d)
Appeals. A person aggrieved by an administrative order, determination or decision of the Chief may appeal the order, determination or decision to the Planning Commission pursuant to the provisions of Section 656.134 656.135.
* * *

Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

_____________________________
Office of General Counsel
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